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O R D E R / J U D G M E N T 

 

1. This proceeding u/s 125 Cr.P.C. for grant of monthly 

maintenance in favour of the petitioner has arisen out of the petition 

filed by the petitioner Musstt. Minuara Begum against her husband 

before the Court of Sub Divisional Judicial Magistrate (M), 

Hatsingimari. After registration of the case, notice to show cause was 

issued to the opposite party Md. Rahim Miah, who appeared and 

contested the proceeding by filing written statement. 

  

2.      Petitioner’s case in brief is that on 19.10.2014 she was married 

with the opposite party according to Islamic rites and rituals and 

started the conjugal life at her matrimonial home. After six months of 

their conjugal life the opposite party started to torture the petitioner in 

demand of Rupees Fifty Thousand from her paternal home but the 
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petitioner continued to live in the conjugal life amid all adversities. As 

she was unable to fulfill the demands of the opposite party, he along 

with other family members continues to torture her physically and 

mentally. Consequently, on 02.06.2015 she was subjected to physical 

assaults by the opposite party in demand of money and driven out from 

the matrimonial home. Under such compelling circumstances she took 

shelter at her paternal home. Since her living at the paternal home, the 

opposite party willfully neglected to maintain her in spite of having 

sufficient means. It is stated that Opposite Party married for 2nd time 

with one Anjuwara Begum. The opposite party has handsome income 

and is a businessman of Cashew and dry betel nuts. He also having 

landed properties of 5/7 bighas of land. From all sources he is earning 

Rs. 30,000/ per month. She has no income of her own. Hence, this 

petition for maintenance of Rs. 5,000/- p.m., for the petitioner from 

the date of filing of this petition. 

 

3.   The Opposite party contested the proceeding by filing w/s and 

denied the averments of his financial condition and assaults. He denied 

the allegations of demand of dowry, torture, pleadings in respect of his 

income, etc. The Opposite party admitted the fact of marriage with the 

petitioner. He pleaded that the petitioner willfully left her matrimonial 

home and hence she is not entitled to get any maintenance. The 

opposite party tried his best to bring back the petitioner and is ready 

and willing to perform his duties and live the conjugal life with the 

petitioner. The opposite party has no income and he earns his 

livelihood as a daily labour and therefore he is unable to provide 

maintenance to the petitioner as sought by her. He has no landed 

properties of his own. It is stated that opposite party hardly earns 

Rs.150/200/ per day as a daily labour. In view of the above, the 

Opposite party prayed for dismissal of the petition for maintenance. 
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4.      In support of their case, the petitioner Musstt. Minara Begum 

examined herself as P.W.1 On the other hand the opposite party Md. 

Rahim Miah examined himself only as D.W.1., one Md. Abdul Jalil as 

D.W.2 and Md. Antaz Miah as D.W.3. 

 

5.       I have heard oral arguments of learned counsel for both the sides 

at length. I have also gone through the case record and the evidence 

on record. In this case, the opposite party admitted the facts of 

marriage with the petitioner. The petitioner is now living at her 

paternal home also not in dispute. The opposite party did not plead 

that during the period of desertion, he paid any maintenance to the 

petitioner. He denied the allegation of tortures and took the plea that 

he is ready and willing to bring the petitioner to maintain her.  He also 

took the plea that the petitioner is living at her paternal home at her 

will and hence she is not entitled to get any maintenance.  

 

6. Points for determination are: 

            (i) Whether the petitioner has sufficient ground to live 

separately from the opposite party? 

          (ii)   Whether the opposite party has sufficient means for 

maintaining the petitioner and if so, whether he neglected 

or refused to maintain the petitioner? 

          (iii)   Whether the petitioner is entitled to get maintenance 

from her husband and if so, what should be the quantum 

of maintenance and the effective date thereof? 

 

Decision and the reasons thereof:  

7.  Point-(i): The marriage between the parties is an admitted 

fact. The PW1 in her evidence deposed that after her marriage, the 

opposite party started to torture her in demand of Rupees Fifty 

Thousand from her paternal home. As she was unable to fulfill the 
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demands of the opposite party, he continues to torture her physically 

and mentally and consequently driven out from the matrimonial home. 

Under such compelling circumstances she took shelter at her paternal 

home. Since her living at the paternal home, the opposite party 

willfully neglected to maintain her in spite of having sufficient means. 

It is stated that the Opposite Party married for 2nd time with a girl 

namely Anjuwara Begum. The opposite party has handsome income 

and is a businessman of Cashew and dry betel nuts. He also having 

landed properties of 7 bighas of land. From all sources he is earning Rs. 

30,000/ per month. She has no income of her own. Hence, she prays 

for maintenance of Rs. 5,000/- p.m., for herself from the opposite 

party. 

In the cross examination the PW1 has denied the suggestion 

that her father never paid Rupees One Lakh to the opposite party. She 

denied the suggestion that she willfully left her matrimonial home and 

pressurized the opposite party to live separately with her. She denied 

the suggestion that the opposite party tried his best to bring back her 

but the petitioner forced him to reside at her paternal home. She also 

denied the suggestion that opposite party earns his livelihood as daily 

labour. 

 

8.      DW1 namely Md. Rahim Miah deposed that Musstt. Minuara 

Begum is his wife. He pleaded that the petitioner willfully left her 

matrimonial home and used to reside at her paternal home. The 

opposite party tried his best to bring back the petitioner and is ready 

and willing to perform his duties and live the conjugal life with the 

petitioner. 1stparty refused to come back to her matrimonial home in 

spite of repeated attempts have been taken by the 2nd Party. He stated 

that the petitioner pressurized him to live separately with her. He 

stated that he tried his best to bring back her and is ready to live the 

conjugal life but the petitioner forced him to reside at her paternal 
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home. It is also stated that he earns his livelihood as a daily labour and 

hardly earns Rs.150/200 per day.  

 In the cross examination the DW1 has denied the suggestion 

that 1st party/petitioner was driven from the matrimonial home after 

assault. He denied the suggestion that he never went to bring her wife 

from the paternal home. He denied the suggestion of having monthly 

income of Rs.30,000/. He also denied the suggestion of having 

sufficient monthly income and capable of giving maintenance to the 

petitioner. 

 

9.    DW2, Md. Abdul Jalil deposed that the petitioner willfully left 

her matrimonial home after quarreling with the opposite party. He 

deposed that he cannot say about the dispute between both sides. He 

stated that the petitioner is not willing to continue the conjugal life 

with the opposite party. He stated that opposite party earns his 

livelihood as a daily labour.  

In the cross-examination DW2 has stated that he could not 

remember the day and date of village bichar. He denied the suggestion 

that he was not present in any bichar salis. He denied the suggestion 

that the petitioner was driven from the matrimonial home after assault 

in demand of Rupees One Lakh. He also denied the suggestion that the 

Opposite Party is not a labour. 

DW3, Md. Antaz Miah deposed that both sides are husband and 

wife and now living separately from each other. He deposed that the 

petitioner willfully left her matrimonial home. He stated that in this 

regard no bichar salis was held. He stated that opposite party earns his 

livelihood as a daily labour.  

In the cross-examination DW3 has stated that he could not say 

what happened in the house of the opposite party. He stated that the 

father of the opposite party is doing the business of cattle. He denied 

the suggestion that the petitioner was driven from the matrimonial 
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home after assault in demand of money. He also denied the suggestion 

that the Opposite Party is not a labour. 

 

10.   From the above evidence on record, it appears that the 

marriage of the petitioner with the opposite party is proved by 

admission of the opposite party. The evidence of petitioner that the 

opposite party lived the conjugal life after marriage has remained 

unshaken in the cross-examination. The petitioner took the plea of 

tortures for the cause of desertion. On the other hand, the opposite 

party pleaded his willingness to start the conjugal life and denied the 

allegations of assault in demand of dowry. He stated that the petitioner 

forced him to reside with her at her paternal home and as because he 

refused to do so she left his house. From the evidence of both the 

sides, it is clear that, the allegations of tortures as pleaded are reliable 

and the P.W. 1 is believable. The evidence of P.W. 1 regarding demand 

and tortures remained constant in her cross-examination. The 

petitioner is able to prove her allegations as leveled in the petition. The 

opposite party failed to cast any doubt on the petitioner’s allegation of 

cruelty. The opposite party’s pleading regarding his willingness to 

restart the conjugal life is also seems to mala fide as he never paid any 

maintenance to the petitioner during the period of desertion. From the 

above evidence on record in respect of point (i), it appears that the 

evidence of atrocities and physical assaults by the opposite party is 

reliable and believable. The petitioner’s evidence of torture remains 

stand in her cross-examination. Opposite Party’s case is that after 

leaving the matrimonial home, he attempted to bring the petitioner to 

his conjugal life but failed. The opposite party’s claim that the 

petitioner is living at the paternal home at her will and she refused to 

come back to her matrimonial home in spite of repeated attempts 

taken by the opposite party not at all convincing and reliable. The 



MISC..CASE NO.239/2016 

Hemanta Kumar Das 
SDJM(M),HATSINGIMARI 

- 7 - 

opposite party failed to lead better evidence denying the allegation of 

cruelty in demand of money.  

 

11.   The proceedings under section 125 Cr.P.C. is summary in 

nature. In a proceedings u/s 125 Cr.P.C., it is not necessary for the 

Court to ascertain as to who was in wrong and the minute details of 

the matrimonial dispute between the husband and the wife need be 

gone into. Inability to maintain herself is the precondition for grant of 

maintenance to the wife. The wife must positively aver and prove that 

she is unable to maintain herself in addition to the fact that her 

husband has sufficient means to maintain her and that he has 

neglected to maintain her.  

In our present case the petitioner stated that she was subjected 

to physical assaults by the opposite party in demand of money and 

driven out from the matrimonial home. Under such compelling 

circumstances she took shelter at her paternal home. Since her living 

at the paternal home, the opposite party willfully neglected to maintain 

her in spite of having sufficient means. Moreover, from the above 

evidence on record it appears that after desertion of the petitioner the 

Opposite Party never paid any maintenance to her. When the wife was 

compelled to leave the matrimonial home and was forced to live with 

her parent, the husband did not provide for any alimony for her, it is a 

clear case of neglect and refusal to maintain. Neglect or refusal to 

maintain can be inferred from the words and conduct of the husband. 

If there is justification for the wife to live separately neglect can be 

inferred. When the oral evidence showed that the wife being turned 

out of the matrimonial home and leading the wife to live with her 

parents and was not paying any maintenance to her, neglect stands 

proved. It is the established law that in a proceeding under section 125 

Cr.P.C. strict proofs of tortures are not necessary like in a criminal 

case. From the above evidence on record, it is clear that the petitioner 
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left the matrimonial home under compelling circumstances and has 

sufficient ground to live separately. Although the burden of proof to 

establish a case u/s 125 Cr.P.C. is on the party who claims 

maintenance but the party is not required to prove its case beyond 

reasonable doubt. A proceeding u/s 125 Cr.P.C. is not the prosecution 

of a criminal charge nor is the respondent an accused. The provision of 

Section 125 Cr.P.C. is meant to achieve a social purpose and has been 

enacted with a view to provide summary relief to a wife, children and 

parents, the purpose being to prevent vagrancy and destitution The 

aggrieved party can establish its case on the preponderance of 

probability.” From the totality of evidence, it can safely be held that 

the petitioner was subjected to cruelty by the opposite party and it is a 

justified ground for living separately from her husband. 

 

12. Point-(ii):  The petitioner claimed that the opposite party 

having landed properties and he is a businessman of Cashew and dry 

betel nuts. He has the ability to pay maintenance and from all sources 

he is earning at least Rs.30,000/ p.m. The opposite party in his written 

statement and evidence denied the averments of his financial condition 

and deposed that he is neither a businessman nor having landed 

properties. He stated that he earns his livelihood only as a daily labour 

and therefore unable to provide maintenance to the petitioner as 

sought by her. The petitioner though deposed that the opposite party 

earns about Rs. 30,000/ P.M. but no documentary evidence was given. 

The opposite party though denied petitioner’s claim of having income 

of Rs. 30,000/ P.M. but failed to prove any reasonable amount of his 

earnings though he is the best person to do so. Opposite party deposed 

that he has to maintain his family consisting of 13 members. What is 

the actual income of the husband opposite party is a question of fact. 

Such question of fact is such which in the special knowledge of the said 

husband. Therefore the burden is on the husband to prove his income 
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u/s 106 evidence Act. According to the provision of sec 125(1) of 

Cr.P.C. maintenance can be ordered against a person having sufficient 

means if the other requirements are proved. It is the settled law that 

‘sufficient means’ does not only mean the ‘visible means of income’ but 

also the ‘capacity to earn’. There is nothing to show that the opposite 

party is not an able bodied man and being an able bodied man, it may 

safely presume that from all sources the opposite party has the ability 

to earn at least Rs. 15,000/ per month. However the opposite party 

admitted the fact of marriage with the 1st party and therefore he 

cannot evade from his responsibility to maintain his wife merely on the 

ground that he has no income. Considering all these material in respect 

of income and the fact that the opposite party is an able bodied man, it 

may safely presume that from all sources the opposite party is earning 

at least Rs. 15,000/ per month. 

  

13.   The petitioner in her evidence deposed that the opposite party 

never paid any maintenance to her since her staying at paternal home. 

The opposite party did not plead that during the period of desertion, he 

paid any maintenance to the petitioner. Hence, non-payment of 

maintenance is clear admission of negligence by the opposite party in 

spite of having sufficient means. Non-payment of maintenance to the 

wife in spite of having sufficient means amounts to refusal to pay 

maintenance. Considering all this, I hold that the petitioner was 

neglected by the opposite party in providing maintenance and as such 

the petitioner is entitled to get maintenance from the opposite party. 

 

14. Point-(iii): From the facts and circumstances as decided above, I 

held that the petitioner is entitled to get maintenance from the 

opposite party. In respect of quantum of maintenance, considering the 

fact of income of the opposite party, necessity of the petitioner, 

medical expenditure, present market condition, financial status of the 
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parties, etc, I am of the considered opinion that an amount of Rs. 

3,000/-(Rupees Three Thousand) only per month for the petitioner as 

her monthly maintenance will be just and proper at this stage. In 

respect of the effective date of the maintenance order, I am of the 

considered opinion that this order shall be effective from today, the 

date of order i.e., 10.01.2018. 

                                               

       O  R  D  E  R 

15.       The petition u/s 125 Cr.P.C. is allowed. The opposite party 

Md. Rahim Miah is directed to pay Rs. 3,000/-(Rupees Three 

Thousand) only per month to the petitioner Musstt. Minuara Begum as 

her monthly maintenance. This order shall be effective from today, the 

date of order i.e., 10.01.2018. 

 

16. Judgment/order is pronounced in open court. Case is disposed 

of on contest. Let a free copy of this judgment/order be given to the 

petitioner. 

 Given under the hand and seal of this court on this 10th day of 

January, 2018. 

 
               

                
 

                 
 

 

 
 

 
 

 
 

                (HEMANTA KUMAR DAS) 

                          SDJM (M), HATSINGIMARI 
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A P P E N D I X 

  

  

1.  1st party’s Witnesses: –  
    
   PW1- Musstt. Minuara Begum 

    

2. 2nd party’s Witnesses: – 
   
    DW1- Md. Rahim Miah 
   DW2-Md. Abdul Jalil 
   DW3-Md. Antaz Miah 
 
3. 1st party’s Exhibits : None 
   
4. 2nd party’s Exhibits:- None 
     

      

 

   

 

          

 

 

 

 

 

          

 

 

 

 

         (HEMANTA KUMAR DAS) 

                                SDJM (M), HATSINGIMARI 


